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1 Proceedings

2 THE COURT: Good afternoon.

3 This is Judge Friedman. I am here with a court

4 reporter.

5 Will the counsel who are going to speak today

6 on Assured's motion, state their names and the parties

7 they are representing without full appearances.

8 MR. COOPER: Good afternoon.

9 This is Roger Cooper, from Cleary Gottlieb, on

10 behalf of Assured Guaranty Corporation.

11 MR. SCHIEFELBEIN: This is David Schiefelbein,

12 from McKool Smith.

13 MR. SHEEREN: Good afternoon, Your Honor.

14 This is David Sheeren with Gibbs & Bruns, on

15 behalf of the Institutional Investors.

16 THE COURT: Is that everyone who will be

17 speaking?

18 (Whereupon, there is no response.)

19 I'm not hearing anything, so I will assume so.

20 If that changes at any point, you can just

21 state your name and ask to be heard.

22 I will ask counsel, as is my usual practice, to

23 send a list after the call is concluded, setting forth

24 the names and clients of all parties who are appearing

25 on this call.

26 We are going to have brief argument on
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2 Assured's motion for leave to appear.

3 Can we work with 10 to 15 minutes per side?

4 MR. COOPER: That's fine on behalf of Assured.

5 MR. SCHIEFELBEIN: That's fine on behalf of

6 Nover, Your Honor.

7 THE COURT: I'm sorry; that was Nover?

8 MR. SCHIEFELBEIN: Yes, Your Honor.

9 THE COURT: You are fading out,

10 Mr. Schiefelbein.

11 MR. SCHIEFELBEIN: Okay.

12 I moved closer, Your Honor.

13 THE COURT: Thank you.

14 And, Mr. Sheeren?

15 MR. SHEEREN: Yes, Your Honor.

16 David Sheeren, for the Institutional Investors.

17 That is perfectly fine.

18 THE COURT: Will you try to split up that time

19 between yourselves?

20 And, if you need a little longer, that's fine

21 too. We will work with that.

22 Let's hear from Mr. Cooper.

23 During this call, before you speak, please

24 state your name because the voices are very difficult to

25 distinguish over the phone.

26 MR. COOPER: Yes, Your Honor.
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2 Again, this is Roger Cooper, on behalf of

3 Assured Guaranty.

4 Assured, has moved for leave to appear and

5 participate in this Article 77 proceeding in connection

6 with just one of the trusts at issue, which is the SACO,

7 S-A-C-O 1 2005 GP1 Trust -- if it's okay, I will call it

8 the "GP 1 Trust" -- and while Assured did not serve an

9 answer by the Court's January 29, 2018 deadline, as we

10 set forth in our papers, we believe there is good cause

11 now for permitting Assured to appear.

12 I want to start with just a little bit of

13 background.

14 Assured, which is a provider of bank loan

15 guaranty insurance, provided insurance under a policy to

16 two classes of senior notes on the GP 1 Trust; the Class

17 Al and Class M1 notes. In all, it has paid out more than

18 $43 million in claims on those notes and has express

19 rights under the trust documents to both subrogation,

20 and definitely for reimbursements for all amounts that

21 it has paid.

22 The Article 77 proceeding
--

23 THE COURT: Excuse me.

24 Mr. Cooper, I think the reporter is having a

25 little trouble getting this down. It is more difficult

26 for the reporters when we do phone arguments, so can you
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2 slow down a little bit please?

3 MR. COOPER: Absolutely, Your Honor, yes.

4 When the Article 77 proceeding was filed, the

5 petition raised two main sets of issues for the GP 1

6 Trust as Assured understood it.

7 The first was whether the settlement payment

8 allocated to the GP 1 Trust, for its interest proceeds

9 or principal proceeds.

10 If Assured determined that it would not take a

11 position on that issue, in either case, the settlement

12 funds would flow through the specific waterfall

13 provision in the trust indenture which would provide for

14 Assured to be reimbursed for amounts that it had paid

15 out under the policy.

16 The petition also raised the issue of whether

17 to use the pay first or the write up first method if the

18 funds were distributed as principal proceeds.

19 The petition explained that for certain trusts,

20 the difference between using the pay first or the

21 write up first method could matter, because if funds

22 were distributed according to the pay first method, it

23 I could lead to the calculation of over collateralization.

24 That could mean for certain trusts that settlement funds

25 would be distributed to subordinate certificates or

26 subordinate notes.
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2 With respect to the GP 1 Trust, Assured's view

3 at the time was that while this was a theoretical

4 possibility, no over collateralization could be created

5 for the GP 1 Trust even if the pay first method were

6 used because under the indenture for the GP 1 Trust, the

7 amount that Assured had paid out under the policy that

8 it paid out to note holders had to be included in the

9 calculation of the over collateralization and it would

10 have to be included as part of the principal balance.

11 And given the amount that Assured had already

12 paid out, the more than 43,000,000 under Assured's

13 calculations, there would be no way with the

14 approximately $6,000,000 allocated to the GP 1 Trust to

15 set the scales in favor of any over collateralization

16 1 that would be distributed to subordinate certificates.

17 So, based on all this, Assured's perspective at

18 the time was that it did not matter for the GP 1 Trust,

19 whether the pay first method or the write up method --

20 the write up first method -- were used. And, then, as

21 noted, Assured did not appear in the proceeding to take

22 a position on this issue.

23 In late April of this year, Assured became

24 aware of some of the orders that had been entered into

25 with respect to other trusts in the proceeding and it

26 thought that some of those orders did not simply answer
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2 the petition questions that were raised on the pay first

3 or write up first, but went on to include detailed

4 provisions about how funds should be distributed. And

5 following that, Assured had a series of communications

6 with counsel for US Bank, which is the securities

7 administrator for the GP 1 Trust to remind it of the

8 insurance features of the GP 1 Trust and what their

9 impact could be on distribution of the settlement

10 amount. And it wanted to get confirmation that those

11 provisions would be taken into account and applied in

12 the distribution of the settlement regardless of what

13 the Court decided on the questions raised by the

14 petition.

15 And, here, Assured, just wanted to make sure

16 that the larger issues raised by the petition did not

17 lead to the unique insured features of the GP 1 Trust

18 being overlooked; that they needed to be kept in mind.

19 Ultimately, what came out of the discussions

20 with counsel for U.S. Bank was that U.S. Bank,

21 explaining that Assured wanted to be heard and ensure

22 that this information about the insured features of the

23 trust is factored in to any order then it ought to make

24 a motion to appear in the proceeding, and that U.S. Bank

25 would not oppose any such motion. And it had not

26 opposed this motion. And that will --
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2 THE COURT: Excuse me, Mr. Cooper.

3 Do I understand correctly that the information

4 and legal contentions that Assured seeks to bring to the

5 Court's attention only become relevant if the decision

6 is made by the Court to apply the pay first method to

7 the GP 1 Trust?

8 MR. COOPER: That's correct, Your Honor.

9 THE COURT: Please, continue.

10 MR. COOPER: Okay. Thank you.

11 So, I think the parties, Your Honor, generally

12 agree on the collectible standards here and that it is

13 within this Court's discretion to grant Assured's

14 motion.

15 Obviously, the opposing parties oppose the

16 granting, but I think the standard is not in dispute.

17 The opposing parties focus a lot on the time

18 that has admittedly passed since the January filing

19 deadline, but we think that needs to be balanced against

20 the other factors, including, the prejudice, if any,

21 that granting Assured's motion would cause. As well as

22 the benefit to the Court and the proceeding that

23 Assured's participation may contribute. And we believe

24 those factors weigh in favor of granting the motion.

25 Now, importantly, we don't think there is any

26 prejudice to the Court granting the motion.
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2 Only one other party has inserted an interest

3 in the GP 1 Trust, which is Nover Ventures, which is on

4 the call, has opposed our motion. But, as far as we

5 know, they have not provided the Court with any

6 information about the insured features of the deal. And

7 they haven't disputed Assured's presentation of these

8 insured features. At least, not in their papers to the

9 Court. Both opposing parties argue though that granting

10 the motion will cause delay, but we don't think that's

11 correct.

12 First, they raise a standing issue, but we

13 don't think there is any standing issue here that would

14 need to be litigated or that would cause a delay.

15 Assured, is the express third-party beneficiary

16 under the GP 1 Indenture, the document that we submitted

17 to the Court, and is expressly subrogated to the rights

18 of the holders of insured notes where it's paid out

19 under the policy for all the amounts that it paid under

20 the policy. And, on our reading of the opposing papers,

21 neither party states a basis for challenging Assured's

22 standing. It is raised really as a hypothetical issue.

23 Ambac, which is another mono line insurer that

24 insured certificates on three different trusts, did not

25 have a standing and challenge as we understand it. And

26 that was acknowledged by the Court in its recent order
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2 on standing. I think that is in foot note 3 of that

3 order.

4 Nover Venture, argues, that what Assured is

5 trying to do here is similar to the HPK motion for leave

6 to amend that the Court denied earlier this month, but

7 there, the Court determined that there were real

8 standing issues and that could be challenged by others

9 and bases for discovery. And we don't think that's the

10 case here.

11 In fact, the opposing parties mentioned in

12 passing that there might be discovery that would be

13 needed that would slow things down, but, again, they

14 don't identify what that would be and what discovery

15 they would seek.

16 The opposing parties also argue that granting

17 the motion risks opening the door for others to try to

18 appear late, but we think that is speculative and

19 overstated.

20 They don't identify any other investors who

21 might try to do this. And, importantly, the situation

22 with Assured is unique. It is a mono line. It is not

23 like other interested parties. And it does not seek to

24 be heard on all of the merit issues of the petition.

25 But, as Your Honor recognized, to present information

26 that would become relevant in the event there's no order
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2 that the pay first method should be used.

3 And, finally, Your Honor, if Assured is not

4 permitted to appear, we submit that there is a risk of

5 prejudice to it.

6 Specifically, the prejudice it will suffer if

7 it is not allowed to appear, is that it is a contractual

8 right in the indenture. And the risk is that those

9 contractual rights may be violated if the features, the

10 unique features of the GP 1 Trust, are not followed.

11 So, for these reasons, Your Honor, we

12 respectfully request that Assured's motion be granted.

13 THE COURT: Thank you.

14 Who will speak first?

15 MR. SCHIEFELBIEN: Your Honor, David

16 Schiefelbien, of McKool Smith, for Nover Ventures.

17 THE COURT: Please.

18 MR. SCHIEFELBEIN: Notably absent from Assured's

19 argument is any showing or explanation as to how good

20 cause exits.

21 As an initial matter, Assured has provided no

22 reason why it should be permitted to participate in this

23 action. And, to the contrary, by taking no position of

24 any of the questions raised by the petition, in effect

25 concedes that its participation is unnecessary.

26 Moreover, allowing Assured to appear would be
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2 unfair to all of the other parties in this proceeding

3 who did timely appear on January 29th of this year.

4 And, again, too, the Court has continuously

5 enforced the timeliness requirements to enforce and make

6 sure that this proceeding moves swiftly.

7 THE COURT: Excuse me.

8 Mr. Schiefelbein, are you conceding that the

9 issues that Assured wishes to address were not raised by

10 the petition?

11 MR. SCHIEFELBEIN: I think the petition, Your

12 Honor, puts all of the parties on notice that these

13 issues could have come in to play.

14 Indeed, as I think we noted in our opposition

15 papers, Ambac, who is another mono line insurer, viewed

16 the petition and appeared raising almost these exact

17 issues.

18 And I do believe counsel for Assured made this

19 point, when she said not that she was not aware of this

20 fact or that her client was not aware of the fact of

21 this proceeding back in January, but rather that they

22 didn't think their participation mattered.

23 This was a decision that their client made not

24 to participate. It is not as though this was something

25 that snuck up on them or otherwise caught them off

26 guard.

MONICA S. HORVATH - SENIOR COURT REPORTER



14

1 Proceedings

2 So, to focus back on the prejudice to all of

3 the parties, my party included, is there is a real risk

4 of delay on the chance that the parties would be

5 deprived of discovery and the ability to challenge

6 standing.

7 Now, counsel for Assured, has taken the

8 position that there is no basis to challenge standing

9 here, but we don't know that. They have not complied

10 with the Holdings Affirmation's requirement set forth in

11 the Court's scheduling order. Unless and until we know

12 this information, whether or not they do --

13 THE COURT: I'm sorry, I'm sorry.

14 What information would be required to be

15 produced that has not been produced?

16 MR. SCHIEFELBEIN: Well, Your Honor, they say

17 that they are similarly situated to another one of the

18 mono line insurers, Ambac.

19 We have received a Holdings Affirmation from

20 Ambac. And unless and until we receive and see if there

21 is information to be shared from Assured, that would put

22 them in similar standing, we can't say that there would

23 be no basis for challenging that.

24 THE COURT: What was in the Holdings Affirmation

25 from Ambac, that -- I mean, sometimes mono line

26 insurers, hold certificates. That's not what's being
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2 claimed here.

3 As I understand it, Assured seems to be

4 claiming that it is the certificate insurer not a

5 holder. And it has attached the Financial -- let's just

6 get the correct names here -- the Financial Guaranty

7 Insurance Policy. So, given that it is claiming that it

8 is a certificate insurer, what more could be needed to

9 challenge its standing?

10 MR. SCHIEFELBEIN: Well, Your Honor, I cannot

11 get into what is in Ambac's disclosure. That is labeled

12 for "outside attorney's eyes only" and protected as

13 such.

14 THE COURT: Well, you can tell me whether Ambac,

15 was claiming that it held certificates in the trust, can

16 you not?

17 MR. SCHIEFELBEIN: Your Honor, I actually asked

18 Ambac's counsel that question, whether or not I could

19 share that with you ahead of this call and was asked not

20 to address that.

21 THE COURT: And, Ambac, is not claiming in its

22 answer that it is a certificate insurer?

23 Can you answer that?

24 The answer is a matter of public record.

25 MR. SCHIEFELBEIN: Well, Ambac, certainly

26 asserts that it is a certificate insurer, but I think
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2 that the important thing here is to understand that

3 Ambac, through its Holdings Affirmation, also provided

4 additional information that may have impacted whether or

5 not a party challenged their standing.

6 THE COURT: Well, that's not what the

7 Institutional --

8 MR. SCHIEFELBEIN: Well --

9 THE COURT: Excuse me.

10 That's not what the Institutional Investors,

11 said in their brief, was it?

12 They said that as a certificate insurer it had

13 standing.

14 Did they not?

15 MR. COOPER: Your Honor --

16 THE COURT: Just a moment.

17 I am asking Mr. Schiefelbein to answer my

18 question.

19 MR. SCHIEFELBEIN: Yes, that is what the

20 Institutional Investors say, Your Honor.

21 THE COURT: All right.

22 Now, let's turn to a different issue.

23 Is SACO 2005 GP 1, a trust in which Nover has

24 direct holdings?

25 I note that Exhibit A to the challenging

26 respondent's memorandum in support of the standing

·
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2 motion showed only Nover's CDO holdings in this trust.

3 But, of course, in the context of that standing motion,

4 Nover indicated that it also had direct holdings in

5 certain trusts.

6 We have not been provided with information as

7 to the holdings which are direct. So, can you tell me

8 now, is the trust at issue a trust in which Nover has

9 direct holdings?

10 MR. SCHIEFELBEIN: It is not, Your Honor.

11 THE COURT: So, that means that we do not have

12 an appearing party in the GP 1 Trust as of the date of

13 the hearing of this argument.

14 Can you address the impact of that fact on the

15 determination of Assured's motion?

16 MR. SCHIEFELBEIN: Um, well, I guess it's

17 twofold, Your Honor.

18 I think there is still time left for Nover to

19 appeal that underlying decision on standing. And, so,

20 there's still time for and potential for to have and

21 maintain standing even though it only holds through CDO.

22 And I don't think that the issue of their appearance at

23 this late stage is limited to the harm of parties with

24 an interest in this trust.

25 As the Court noted when it addressed similar

26 issues raised by HPK in their motion back in April, the
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2 . Court was concerned with the prospect of delay. The

3 prospect that a party could swoop in and avoid the

4 application for discovery and disclosure. And, also,

5 just slow down what has been a swiftly moving

6 proceeding. And those are concerns not limited to this

7 particular trust. Those are concerns that apply across

8 the board.

9 THE COURT: Is there anything else that you

10 would like to bring to my attention before I hear from

11 Mr. Sheeren?

12 MR. SCHIEFELBEIN: Yes, Your Honor.

13 Just briefly, I would like to point out that

14 Assured does not provide any satisfactory explanation

15 for why it has been so long.

16 They do not challenge or otherwise dispute that

17 they didn't know about this matter in time to appear by

18 January 29th. They don't articulate why or explain how

19 Ambac, who is another mono line insurer, was able to do

20 precisely what they are trying to do in a timely basis.

21 They don't contend that their interests have changed

22 such that they could not have appeared or did not

23 recognize that they could not have appeared at that

24 time. Rather, they just say that they didn't think it

25 mattered, and, therefore, they chose not to.

26 And, I think perhaps most tellingly, Your
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2 Honor, they became aware of this in April of this year,

3 before the standing argument even happened and they

4 chose to wait an additional three months before filing

5 their motion to appear. And they haven't given any

6 explanation as to why they didn't act more swiftly after

7 first recognizing this from the BFABS HE 7.

8 THE COURT: Have you concluded, counselor?

9 MR. SCHIEFELBEIN: One second, Your Honor.

10 While we understand the desire to call out

11 these "unique features" we don't believe that that is a

12 basis alone to allow them to participate and join at

13 this late stage of the proceeding.

14 THE COURT: Can you tell me anything about why

15 you have a substantive objection?

16 Leave aside all the issues about the factors

17 that should be considered in my exercising my

18 discretion. What is the substantive basis for opposing

19 this information being brought to my attention; what is

20 the concern?

21 MR. SCHIEFELBEIN: Well, Your Honor, I don't

22 think we have a substantive objection to it being

23 brought to your attention.

24 And, frankly, I guess, I would say, it has now

25 been brought to your attention, so that it would render

26 them participating in this unnecessary.
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2 I'm not trying to deny the Court anything.

3 THE COURT: Excuse me.

4 I have a question --

5 MR. SCHIEFELBEIN: We just --

6 THE COURT: --
so, if I had a motion for an

7 Amicus Brief, would you be opposing that?

8 MR. SCHIEFELBEIN: I do not know.

9 I would suspect not, Your Honor.

10 THE COURT: Is there anything else?

11 I have asked you a lot of questions, so if you

12 , need a little more time, go ahead and take it, please.

13 MR. SCHIEFELBEIN: No.

14 I would just want to address one more point

15 that counsel said about how Assured is concerned that

16 their failure to appear or participate would prejudice

17 them because their contractual agreements may not be

18 complied with or enforced properly.

19 And what I would say is that's not the purpose

20 of this proceeding. It is not to make sure that all

21 contract provisions within the trust are being properly

22 enforced. It is gaining clarity on these four unique

23 petition issues, or it is more than four, but the unique

24 petition issues here. And having taken no position on

25 them, you know, I do not see how it is in anybody's

26 interest to allow a party to appear at this late stage
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2 to participate.

3 THE COURT: Thank you.

4 Let's hear from Institutional Investor's

5 counsel.

6 MR. SHEEREN: Thank you, Your Honor.

7 David Sheeren, for the Institutional Investors.

8 Your Honor, our opposition is a narrow,

9 procedural one.

10 Our client's main concern with Assured's

11 belated attempt to appear is simply, Your Honor, that it

12 might encourage and emboldened other investors and other

13 potentially interested persons to seek to appear at this

14 stage of the case.

15 As Your Honor well knows, we are now in Merits

16 Briefing and heading towards a resolution of the

17 proceeding. And that is our client's concern. And, for

18 that reason, we oppose Assured's motion to appear.

19 And, I will simply leave it at that, Your

20 Honor.

21 THE COURT: Well, I have some questions for you,

22 as I have for Nover's counsel.

23 The SACO 2005 GP 1 Trust, is not a trust in

24 which the Institutional Investors, have direct holdings.

25 Is that correct?

26 MR. SHEEREN: Yes, Your Honor.
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2 THE COURT: So, what is the basis for your

3 opposing Assured's motion?

4 MR. SHEEREN: Your Honor, I think a fair way to

5 describe our basis for opposing the motion is a

6 floodgate concern. And that other folks will attempt to

7 do what Assured has attempted to do here.

8 THE COURT: Can you also tell me, would you seek

9 any further discovery if Assured were permitted to file

10 an answer in order to address standing; that is, would

11 you seek discovery in order to address standing if

12 Assured were permitted to appear?

13 MR. SHEEREN: No, Your Honor.

14 As a certificate shareholder, we believe that

15 they would have had standing had they timely appeared.

16 THE COURT: Now, there is nothing further that

17 you want to say, is that correct?

18 MR. SHEEREN: That is correct, Your Honor.

19 THE COURT: I will hear the reply.

20 MR. COOPER: Thank you, Your Honor.

21 This is Roger Cooper again from Cleary

22 Gottlieb, on behalf of Assured.

23 I will be brief. I only want to make two

24 arguments, Your Honor, in connection with the argument

25 counsel for Nover Ventures made.

26 One, he made reference to Ambac filing a timely
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2 answer. I think he said that they took a position very

3 similar to the one that Assured has expressed in its

4 motion. And I just wanted to correct the record.

5 Ambac was an insurer with I think like three of

6 the trusts at issue in the proceedings. And, on one of

7 the trusts, the GPMF 2005-
AR5, they took the position

8 that the write up first method should be used.

9 So, they filed an answer to appear on the B 1

10 on the merits with respect to that trust.

11 And, lastly, counsel -- there has been no

12 explanation as to why we filed when we did, given when

13 my client became aware of the order at the end of April,

14 what happened during that time period, Your Honor, was

15 my client and Cleary Gottlieb was engaged in discussions

16 with counsel for U.S. Bank, and it was not initially our

17 intention to try to appear. But after those discussions

18 occurred, it became clear that if we wanted this view to

19 be expressed in the proceeding, we would need to file a

20 motion to appear.

21 That's all that I have, Your Honor.

22 THE COURT: I have a couple of questions for

23 you.

24 One, why wouldn't an Amicus Brief be

25 sufficient?

26 MR. COOPER: If Your Honor believed that that
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2 would be the appropriate way to proceed, I think that

3 would be acceptable to our client.

4 THE COURT: The second question is, we have a

5 trust in which there is no investor with direct

6 holdings. We have not been having Merits Briefing in

7 trusts where there were no appearances or where just one

8 investor or other party was appearing and there were no

9 disputes, so, why would we have Merits Briefing here?

10 Have I stumped you?

11 MR. COOPER: Let me say, that I don't know if my

12 client has a view on whether there should be Merits

13 Briefing or not. I don't think that we do.

14 We simply want to be sure that the resolution

15 of the -- that the distribution of the settlement

16 proceeds however that's done that that takes account of

17 the insured features. And we want to be sure that the

18 information about how the insured features of the trust

19 worked before the court order at that time.

20 But, to be clear, we are not advocating for the

21 Merits Briefing having to happen. If it were to happen,

22 we would ask to be part of that only to express the

23 views as set forth.

24 THE COURT: Can I have a read back of that last

25 statement?

26 (Whereupon, the last statement of counsel was

MONICA S. HORVATH - SENIOR COURT REPORTER



25

1 Proceedings

2 read back.)

3 THE COURT: Another problem here is that we

4 signed an interim order dated March 14, 2018, which

5 provided albeit only with respect to three identified

6 trusts -- this is NYSCEF Docket Number 270 -- that after

7 the parties identified cases in which there was a

8 dispute as to the distribution methodology, the trustees

9 would then present a proposal for resolving issues as to

10 distribution methodology for trusts in which no party

11 had appeared. And we haven't gotten to the stage in

12 which we have been informed whether there were any

13 trusts that would be subject to this proposal besides

14 the three that were identified in the interim order.

15 And, we also haven't gotten to the point where any

16 proposal has been made for resolving the issues for

17 trusts in which no party had appeared.

18 I'm going to put this question to all of the

19 counsel who have been addressing Assured's motion.

20 Have you conferred between or among yourselves

21 and with the trustees to determine whether there was a

22 way of working out some means by which Assured would

23 have the opportunity to be heard on the issues about

24 which its concerned, the over collateralization and

25 distribution of the settlement payment to subordinate

26 securities, or as you have also put it, the insured or
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2 insurance features of the trust?

3 Let's start with Mr. Cooper.

4 MR. COOPER: Yes, Your Honor.

5 This is Roger Cooper.

6 I have not been part of any discussion like

7 that, so I'm not aware that anything like that has taken

8 place.

9 MR. SCHIEFELBEIN: Your Honor, this is David

10 Schiefelbein, from Nover.

11 I do not believe that any such discussions have

12 occurred.

13 MR. SHEEREN: David Sheeren, for the

14 Institutional Investors.

15 I also do not believe that any such discussions

16 have occurred.

17 THE COURT: You do not believe that they have

18 occurred, or you don't know?

19 MR. SHEEREN: I do not believe that they have

20 occurred, Your Honor.

21 THE COURT: And I neglected to ask you earlier,

22 would you oppose an Amicus Brief at an appropriate time

23 by Assured?

24 MR. SHEEREN: David Sheeren, for the

25 Institutional Investors.

26 No, Your Honor, we would not oppose an Amicus
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2 Brief by Assured.

3 THE COURT: Just bear with me for a moment. I am

4 going to leave the call for a moment.

5 (Whereupon, there was a brief pause in the

6 proceeding.)

7 (Whereupon, the proceeding resumes.)

8 THE COURT: Back on the record.

9 I would like counsel to confer and let me know

10 whether an Amicus Brief will resolve the issues on

11 Assured's motion.

12 Can you get back to me by tomorrow and let me

13 know; is that enough time?

14 MS. COHEN: Yes, Your Honor.

15 MR. SHEEREN: Yes, Your Honor.

16 MR. SCHIEFELBEIN: Yes, Your Honor.

17 MR. COOPER: Yes, Your Honor.

18 THE COURT: Did I just hear from Assured's

19 counsel?

20 MR. COOPER: Yes, Your Honor.

21 This is Roger Cooper.

22 And we can get back to you by tomorrow.

23 THE COURT: And what about Nover; is that enough

24 time for you Mr. Schiefelbein?

25 MR. SCHIEFELBEIN: Yes, Your Honor.

26 THE COURT: And, Mr. Sheeren?
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2 MR. SHEEREN: Yes, Your Honor, that's enough

3 time.

4 THE COURT: Now, I also understand that some of

5 the trustees are on the line, and I think we have

6 reached the point in this case, or rather, this motion

7 is highlighted, that we need the trustees to confer

8 about what is going to happen in no appearance cases and

9 also cases in which there is only one appearing

10 Interested Person and how those disputes or how those

11 distributions are going to be resolved. I understand

12 that we would probably or almost certainly want Merits

13 Briefing first in the cases with disputes so that the

14 issues can really be aired with different view points

15 expressed, but I think this case points up that we are

16 going to be needing to address procedures for cases in

17 which we do not have disputing parties.

18 That's really all I have for today. We will set

19 up the time for the call tomorrow after I leave today's

20 call.

21 Once again, I request that you obtain a copy of

22 the transcript of today's proceeding, e-file it and file

23 two hardcopies with the clerk of Part 60. I also remind

24 you that I reserve the right to correct errors in the

25 transcript. So, if it is needed for any further

26 purpose, counsel should be sure they have a copy as so
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2 ordered by me and not merely as signed by the court

3 reporter.

4 Thank you.

5 And I will now leave the call.

6 MR. SHEEREN: Thank you, Your Honor.

7 MR. COOPER: Thank you, Your Honor.

8 MR. SCHIEFELBEIN: Thank you, Your Honor.

9 * * *

10 THE ABOVE IS CERTIFIED TO BE

A TRUE AND ACCURATE TRANSCRIPT

11 OF THE PROCEEDING RECORDED BY ME
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2 THE COURT: On the record.

3 Good afternoon, counsel. This is

4 Judge Friedman.

5 Can I ask that just the counsel who will be

6 1 speaking state their names and their client's names and

7 that you send me a list of all the other counsel who are

8 on the call.

9 MR. COOPER: Good afternoon, Your Honor.

10 This is Roger Cooper, from Cleary Gottlieb, on

11 behalf of Assured Guaranty.

12 MR. SCHIEFELBEIN: Good afternoon, Your Honor.

13 David Schiefelbein, from McKool Smith, on

14 behalf of Nover Ventures.

15 MR. SHEEREN: Good afternoon.

16 David Sheeren with Gibbs & Bruns, on behalf of

17 the Institutional Investors.

18 THE COURT: Thank you.

19 We left off yesterday with a suggestion that

20 the parties confer as to whether it might be possible to

21 resolve Assured's motion.

22 Can you give me an update, please?

23 MR. COOPER: Yeah.

24 This is Roger Cooper from Cleary Gottlieb.

25 I think I can do that, Your Honor.

26 The parties have conferred, and we have agreed
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2 and there is no objection to Assured filing an Amicus

3 Brief. And it would be a ten page brief on the

4 insurance carriers of the GP 1 Trust. And we would file

5 that by September 14th; the date that the first Merit

6 Briefs are due. And, that, from Assured's perspective,

7 would resolve the issues raised on the motion.

8 There are just two caveats to that, Your Honor,

9 if I may.

10 First, to the extent that there is any

11 opposition to the specific argument that Assured makes

12 --
so, any brief that objects or opposes the arguments

13 that Assured makes -- we would reserve the right to file

14 a short reply Amicus just addressing those opposition

15 arguments. That's point one.

16 And, point two, we understand that there has

17 been a procedure that has been followed for certain

18 trusts, where only one interested party has appeared or

19 there is no dispute among interested parties and that

20 those parties have worked out orders with the trustee

21 and the administrator for the resolution petition with

22 respect to those trusts. And, here, if Nover does not

23 appeal the standing issue or that appeal is not

24 1 successful, we would like to reserve Assured's right to

25 renew its motion to appear as an interested party in the

26 proceeding because that might facilitate the resolution
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2 of the issues with respect to the GP 1 Trust in the way

3 that the other trusts have been resolved.

4 THE COURT: May I hear the response from the

5 other parties?

6 MR. SCHIEFELBEIN: Yes, Your Honor.

7 This is David Schiefelbein, from McKool Smith,

8 on behalf of Nover.

9 We are in agreement on the terms of the Amicus

10 Brief. I would add one caveat on our end from our

11 perspective.

12 And that is, to the extent that the Amicus goes

13 beyond the insurance features and the insurance

14 functions and addresses any of the substantive issues,

15 we would reserve our right to either object at that

16 time, or respond to the Amicus Brief.

17 MR. SHEEREN: And, Your Honor, David Sheeren,

18 for the --

19 THE COURT: Excuse me.

20 Before Mr. Sheeren weighs in, does Nover have

21 any objection to Assured's reserving its right to seek

22 to participate as a interested party in the event Nover

23 does not appeal, or, I would assume also if the appeal

24 was denied?

25 MR. SCHIEFELBEIN: I suspect that we would be

26 appealing that order, but we would maintain that they
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2 are still untimely, but since that motion at this time

3 seems far off, we would not have any position as to

4 whether or not they could reserve their right to do so.

5 THE COURT: Okay.

6 You know, let's hear what Mr. Sheeren has to

7 say.

8 Thank you.

9 MR. SHEEREN: Yes, Your Honor.

10 David Sheeren, for the Institutional Investors.

11 We are supportive of the agreement that has

12 been reached. Including, the various caveats that you

13 have heard. And we have nothing further to add to the

14 discussion.

15 THE COURT: And what is the Institutional

16 Investor's position on Assured's reserving the right to

17 seek to participate as a Person Interested in the event

18 Nover does not appeal, or, I would assume also in the

19 event that the appeal was denied?

20 MR. SHEEREN: We have no objection to that, Your

21 Honor. And we understand where Assured is coming from

22 on that point.

23 THE COURT: Mr. Schiefelbein, you cannot tell me

24 that you do not object to the requested reservation of

25 the right to seek Person Interested status.

26 MR. SCHIEFELBEIN: I'm sorry, Your Honor, I did
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2 not follow that.

3 THE COURT: Okay.

4 My concern when I was thinking about this last

5 night, was that the prior orders in this proceeding from

6 February and March contemplate that Merits Briefing will

7 be only for cases where more than one party has appeared

8 and there is a dispute. And that for cases in which

9 there is an appearing party but no dispute, a proposed

10 judgment providing for distribution will be submitted to

11 the Court. And, further, that for cases in which no one

12 has appeared, a procedure will be proposed for providing

13 judicial instructions to the trustees with respect to

14 such no appearing party trust. And I am referring to the

15 February 13, 2018 scheduling order and the March 14,

16 2018 interim order.

17 So, I was concerned that this Amicus Brief

18 resolution would not necessarily deal with those issues.

19 And, evidently, you all went back and thought more about

20 the issue and came to the same conclusion. But, we are

21 just going to have a problem down the line if there is

22 no agreement that Assured would have a reservation of

23 rights.

24 Just bear with me for one moment, please.

25 (Whereupon, there was a brief pause in the

26 proceeding.)
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2 (Whereupon, the proceeding resumes.)

3 THE COURT: So, I'm back on the call.

4 Mr. Schiefelbein, I just want to make sure that

5 I understood your answer.

6 You are not agreeing at this time to Assured's

7 request for the reservation of rights.

8 Is that correct?

9 MR. SCHIEFELBEIN: I'm sorry, Your Honor, if I

10 was unclear.

11 We don't have an objection to their reservation

12 of rights.

13 What we would say is, we think their joinder at

14 that later time would also and still be timely for the

15 reasons we set forth in our briefing here. And that we

16 would reserve the right to object at that later time.

17 THE COURT: And, Mr. Cooper, you do want a

18 reservation of right to seek Person Interested status in

19 the event either that Nover does not appeal, or that the

20 appeal is unsuccessful.

21 Is that correct?

22 MR. COOPER: Your Honor, that's correct.

23 And, we do think that in that circumstance,

24 Nover would not have standing to object to our motion,

25 our renewed motion, the circumstance in which the

26 current standing ruling is upheld.
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2 THE COURT: Do all of the counsel concur that it

3 makes more sense for the Court to agree with this

4 resolution than to decide the motion?

5 MR. SHEEREN: Yes, Your Honor.

6 David Sheeren, for the Institutional Investors.

7 MR. SCHIEFELBEIN: Yes, Your Honor.

8 David Schiefelbein.

9 THE COURT: I didn't hear --

10 MR. COOPER: I'm sorry, I didn't hear your

11 answer, Mr. Schiefelbein, but.

12 THE COURT: -- I didn't hear an answer from

13 Mr. Schiefelbein.

14 MR. SCHIEFELBEIN: Yes, Your Honor, we agree.

15 THE COURT: And, Mr. Cooper?

16 MR. COOPER: So, we agree, Your Honor, that

17 under the circumstances that this gives our client the

18 relief it is seeking, but provided that we are able to

19 reserve our rights to renew the motion later.

20 If Nover was not going to appeal the standing

21 ruling, then from the perspective of efficiency, I'm not

22 sure there would be need for us to submit the Amicus

23 Brief. And if our motion were granted and we were

24 allowed to renew the motion to appear and it is granted,

25 we could forego that and work with the process set forth

26 in the Court's earlier order on the resolution of this
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2 trust.

3 But, we are happy to submit the Amicus Brief in

4 the interim on the representation that counsel for Nover

5 has made that they intend to file the appeal.

6 THE COURT: Does anyone else have anything

7 further to say?

8 (Whereupon, there is no response.)

9 I'm not hearing anything.

10 I will accept the stipulation of counsel with

11 the reservation of rights as requested by Assured. And

12 I thank counsel for your efforts in resolving this

13 motion.

14 Please obtain a copy of the transcript of

15 today's proceedings, e-file it and file two hardcopies

16 with the clerk of Part 60.

17 As I have previously stated, I reserve the

18 right to correct errors in the transcript. Therefore,

19 if it is needed for any further purpose, counsel should

20 be sure they have a copy as so ordered by me and not

21 merely as signed by the court reporter.

22 I will close the record for today's proceeding

23 and you can obtain the reporter's information.

24 Thank you.

25 MR. SCHIEFELBEIN: Thank you, Your Honor.

26 MR. COOPER: Thank you, Your Honor.
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2 MR. SHEEREN: Thank you, Your Honor.

3 * * *

4 THE ABOVE IS CERTIFIED TO BE

A TRUE AND ACCURATE TRANSCRIPT

5 OF THE PROCEEDING RECORDED BY ME
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